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Summary 

The National Housing Federation represents 1200 independent, not for profit 

affordable housing providers in England. The Federation's members include 

housing associations, co-ops, trusts and stock transfer organisations. They 

own and/or manage more than 2.5 million homes provided for affordable rent, 

supported housing and low cost home ownership, and offer an increasingly 

diverse range of community and regeneration services. Our members 

currently develop approximately 40,000 new affordable homes per annum. 

The Federation recognises the value of town and village greens to 

communities.  They are an important and historic part of the fabric of our 

urban and rural environments.  They offer breathing spaces and places for 

escape, for play and for recreation.  We recognise that the quality of people's 

homes is influenced by the spaces around them, and that green spaces are 

crucial to making neighbourhoods livable and contribute to people's quality of 

life. The Federation supports Neighbourhoods Green, a partnership initiative 

which highlights the importance of open space for residents of social housing 

and works with social landlords to raise the quality of their design, 

management and safe use.  It is therefore important that the remaining 

genuine unregistered greens are identified and protected. 

However the town and village green legislation is poorly drafted and has too 

often been abused by people opposing developments. An increasing number 

of  greens have been promoted that have no prospect of being registered.  

This has incurred unnecessary six-figure costs for housing associations and 

delayed many approved affordable housing projects.  We believe that the 

introduction of the NPPF and its presumption in favour of sustainable 

development alongside an unreformed TVG system could lead to an 

exponential rise TVG applications to frustrate development.  

We are disappointed that the opportunity to clarify the position on greens was 

not taken earlier.  If progressed earlier, then legislative changes could have 

been included in the Localism Bill.  The Federation, alongside the Local 

Government Association, the Country Land and Business Association, the 

British Property Federation and others have pursued amendments to the 

Localism Bill that introduces more specific reasons for an authority to refuse to 

accept a proposal and also ensure that sites with planning permission are 

outside of the scope of TVGs. 

We strongly advocate a full review of the TVG legislation so that a more 

coherent framework can be settled that protects all proper greens, sets out an 

efficient process for registration of new commons and greens, and provides 

greater flexibility to allow changes to commons and greens where there is a 

consensus that there is a net benefit. 

 Context 

This response has been structured to address the key proposals identified in 

chapter 5 of the consultation paper. 

 The “No Change” option 

The Federation believes that the "no change" option should be rejected and 

that there is a sufficient need for reform of the legislation.  
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Too many greens applications have been made as a means of opposing 

development, where it is abundantly clear that there is no real prospect of 

success. These applications have been designed specifically to cause delay 

and costs. That has imposed considerable expense on the registration 

authority and the landowner affected and also on the developer, often a not for 

profit housing association, seeking to provide affordable housing.  

There have been instances of late greens applications for development, after 

planning permission has been implemented and, in some cases, after 

development has been started, or even completed. A successful registration 

then causes hardship and uncertainty to the owners and tenants of the 

affected development.  That cannot be right or acceptable. 

Although there must be very strict controls, some greens may be better used 

for other purposes. There should be a clearer regime for the substitution of 

greens.  

 Streamlining sifting of applications 

One of the Federation's key concerns is that applications with no realistic 

prospect of success are not "sifted out". Over 75% of TVG applications are 

refused. In reality, many of these failures should have been identified at the 

outset, before the registration authority, landowner and community were 

exposed to the cost, delay and uncertainty of an inquiry process. 

We support the suggestion that applications should be sifted. However, the 

proposal appears to be aimed largely at ensuring that applications are 

technically compliant, rather than sieving out those that have no reasonable 

prospect of success. Our firm view is that the process should be similar to that 

adopted by the courts on judicial review. A greens application should only be 

allowed to proceed, imposing costs on other parties, if there is a reasonable 

prospect of success. If the registration authority decides that there is no 

reasonable prospect of success then the applicant can, always, summit a 

further application supported by better evidence. They would also have the 

right, where appropriate, to seek judicial review of the refusal of the 

registration authority.  

In any event, a decision to sift/sieve applications should only take place after 

initial comments have been received from the owner of the land affected by 

the application and the prospective developer, if there is one.  

 Landowners declarations 

 

The Federation supports the proposal to allow landowners to deposit a map 

and declaration to secure protection against future applications to register land 

as a green.  

It is important that the process should be simple for landowners. We do not 

believe that there should be onerous publication requirements, other than an 

obligation to post the declaration on the land itself. If the land is, genuinely, 

being used by the community as a green then that notice will attract attention. 

In drafting regulations, care will need to be given to the risk that declarations 

are defaced or removed, and third party interference should not be allowed to 

undermine the effectiveness of a declaration.  
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As noted in the consultation paper there is a real risk that declarations will 

cause greens applications to be made. Registration authorities will have to 

make sure that they are resourced to deal with applications within a 

reasonable time.  

 Character 

The Federation supports the proposal to introduce a character test. The test 

should be kept as simple as possible and should reflect the common 

understanding of what it is that is a town or village green.  

The tests proposed, that the land must be open, unenclosed and uncultivated 

are appropriate. As noted, there is probably also a need to provide a further, 

more general, character test that is capable of capturing the functional 

structures and other historic areas of common use.  

 Interaction with the planning system 

 

One of the real problems with the present greens registration system is that it 

operates independently of the planning process. It is, largely, for this reason 

that objectors to development have used greens applications as a "second 

bite at the cherry" to try to deter or prevent development. The two systems 

need to be more closely co-ordinated.  

The Federation agrees that if land is allocated for development in a local plan 

then that should, absolutely, protect against a greens application. As noted in 

the consultation paper the process for developing local plans involves the 

community and that should provide more than an adequate opportunity for 

interested communities to make a greens application ahead of the adoption of 

a plan, should that be appropriate.   

The Federation also agrees with the principle that an application to register a 

green should not be made once an application for full or outline planning 

permission has been received1.  

In determining the planning application, it needs to be clear (probably in the 

NPPF) that any ongoing or recent public use of the development site is a 

material consideration.  

If the local community have evidence of the nature that would be required to 

support an application to register a green then that material (and any 

landowner response) should be part of the information considered by a 

planning committee or the Secretary of State on appeal. The determining 

authority should then be able to balance the evidenced existing use of the 

property against the benefits of the proposed development. If planning 

permission is granted then that would offer protection against greens 

registration. If refused, for example because of prejudice to existing use, then 

it would be open for the community to seek registration as a green.  

                                                

 

 
1
 As a detailed issue, the Federation is concerned that the reference to "validation" in paragraph 5.6.7 leaves an open window for 

objectors to lodge a green application. Too often, the process of "validation" takes too long as local planning authorities ask for 

additional information to support the proposal. 
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Given the cost of making planning applications, we do not envisage significant 

numbers of "speculative applications" being made for the planning permission 

in order to defeat greens registration. However, care will need to be taken to 

ensure: 

(a)  that only planning permissions that would prevent the use of the land by 

the community would provide protection. A "shell" application for, for 

example, a stable block and grazing land should not offer protection; 

(b)  applications to register greens should not be capable of being submitted in 

the period during which the landowner has a right to appeal; 

(c)  the right to make an application to register a green should be resurrected 

immediately that a planning permission lapses or becomes incapable of 

implementation.  

 Charging and cost exposure 

 

The Federation agrees with the principle that fees should be charged for 

making an application to register a green. We also agree with the proposal 

that the fee should be refunded if the application is granted. The fee should 

not be refunded if the application is unsuccessful, either at the proposed 

sift/sieve stage or after a full hearing.  

Although applicants for registration often make real efforts in preparing their 

applications, they face only a limited cost exposure, often representing 

themselves at inquiry. By contrast, affected landowners (with considerably 

more to lose in terms of land value) registration authorities and developers 

tend to seek costly professional advice. The difference in economic 

commitment and risk is unfair. A fee will help to address this.  The Federation 

believes that in addition to counter-balancing the unfairness, the introduction 

of an application fee would help concentrate the minds of greens applicants on 

whether there is a genuine case. This would be a useful discipline.  

The Federation notes some of the comments that have been made in the 

press in response to the consultation paper on the application fee. These have 

expressed concern that there should be any fee charged to "protect greens". 

These comments are, we think, misconceived.  If an application relates, 

genuinely, to a green, it will be registered and the fee will be refunded. This is 

the main reason why the Federation supports the proposal for a refund 

process. If the application is made in relation to land that is not a green then 

there should be a cost exposure to the applicant. 

The Federation does not, however, agree with the proposal that the 

registration fee should be at the discretion of the registration authority, up to a 

ceiling of £1,000. Our view is that the fee should reflect the cost that is being 

imposed on the public body. This reflects the approach that the Government is 

already intending to take in relation to planning applications and is, we believe, 

fair. Clearly, if the application to register a green is successful then the fee will 

be refunded – on the basis that there is a public interest in greens registration. 

In the event of a failure, however, then the applicant should be exposed to the 

full cost to the public authority.  

If this approach is accepted, the Federation believes that there should be a 

separate, lower, fee for the "sifting/sieving" phase, and a higher fee for the 

substantive application. If an application to register a green passes the 

sift/sieve stage then, and only then, would the full fee be payable.  
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The Federation believes that there should be an additional charge/cost 

discipline. If an applicant to register a green behaves unreasonably in the 

course of an inquiry then it should be possible for the affected landowner and 

the registration authority to make an application for an order for costs against 

that party. We envisage that this power would be at the discretion of the 

inspector, and would only be exercised exceptionally. However, too many 

greens inquiries are unnecessarily combative and a power to award costs 

might help rein in some unacceptable behaviour.  

 Combined effect 

 

The Federation supports the adoption of all the measures that are proposed. 

As you will see below, some additional measures are also advocated.  

 Voluntary registration 

 

The Federation supports the concept on the voluntary registration of land. If 

the proposed character test is adopted then it makes sense for greens only to 

be registered where they meet the appropriate character tests. 

 

 Alternative options and other greens issues 

The Federation believes that the underlying TVG legislation is poor. The 

number of court cases, and the level of uncertainty over the past several 

years, makes this clear. We believe that the consolidation and amendment of 

TVG legislation should be given priority.  

As part of the process of consolidation at the moment we suggest that the 

Government should explore: 

(a)  a better process for allowing limited uses of greens and commons; 

(b)  a process for the exchange of green and common land; 

(c)  an ability for the owner (if identified) of green or common land to be able to 

require the local authority to acquire that land; 

(d)  addressing the rights of people to drive over access-ways on greens and 

commons; 

(e)  providing for an additional property rate to be levied on properties in the 

community that have claimed a TVG, the rate to be used for compensation 

to the landowner and for future maintenance. 
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 Case Studies 

In recent years, the registration process for town and village greens has 

increasingly been used to unreasonably frustrate affordable housing 

development. Delays and legal costs are a disincentive to landowners who 

wish to support their community and bring land forward for the development of 

affordable homes for local people. The examples below illustrate the 

consequences of village green claims for housing associations.   

 

Hastoe Housing Association, Marsh Gibbon, Buckinghamshire 

 

In February 2008, following full public consultation and with support of the 

Parish Council, Hastoe Housing Association was granted planning permission 

to construct 8 affordable homes on a half acre site in Marsh Gibbon, 

Buckinghamshire.  This site has been farmed for over 200 years. 

In 2008, a local pressure group applied to have the entire 15 acre field 

registered as a village green.  Hastoe halted the development, and removed 

the building contractor from the site.  Hastoe spent £3,725 on village green 

advice directly linked to this application.   

The case was eventually considered in June 2010 and rejected.  This result 

was good news, but much needed affordable homes had been delayed by 2½ 

years and cost Hastoe £80,000.   

 

Orwell Housing Association, Somersham, Suffolk 

 

The site was transferred at nil value from Mid Suffolk District Council to Orwell 

Housing Association following the granting of planning permission for  two 

affordable homes in Aug 2009 on a grassed area at the entrance to a cul-de-

sac of 12 homes. Eight months after planning permission had been granted, a 

TVG application was submitted. By then the homes were nearing completion. 

Given the costs involved in moth-balling the site and the length of time the 

application could take, following legal advice,  the decision to continue was 

made. The homes were let on short term tenancies in September 2010. In 

April 2011, an enquiry concluded that the TVG application should be granted 

even though the Chair of the enquiry noted that the site had not been used by 

a great number of people.  

The appeals continue and in the meantime two local families face 

homelessness. There is overwhelming support in the parish for the houses to 

remain. 

If the TVG application was required to be considered at the same time as the 

planning application considerable time and money would not have been 

wasted and residents would have been settled in their new homes. 
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Colne Housing Society, Heybridge Maldon, Essex 

Planning permission was granted for 30 affordable homes for local people on 

a 1.5 acre site of existing farmland in February 2011. In March 2011 the 

building contract was let. There was strong opposition to the development by a 

local group called Heybridge Entirely Against Rural Development, who 

submitted an application for a TVG in June 2011. Aerial photographs over the 

past 20 years show little evidence to support the claim as a village green and 

strong counter evidence to show it has been used for agricultural cultivation 

during the claimed period 

Colne Housing Society have a liability of £1.2m which include grant having to 

be repaid to the Homes and Communities Agency of the homes are not 

completed on time. The contract has been postponed and the costs so far 

amount to £220K. The cost of terminating the building contract is £550k. The 

application is the last of 8 that Maldon District Council has to consider and 

therefore a considerable delay is expected. 


